Arbitration

Contributing editors
Gerhard Wegen and Stephan Wilske

__G*-*::
Eﬁ_-
WL

I—-:-:IE
i lc
- e am

GETTING THE &
2 O 19 DEAL THROUGH >§




Publisher
Tom Barnes
tom.barnes@lbresearch.com

Subscriptions
Claire Bagnall
claire.bagnall@lbresearch.com

Senior business development managers
Adam Sargent
adam.sargent@gettingthedealthrough.com

Dan White
dan.white@gettingthedealthrough.com

GETTING THE /§<
DEAL THROUGH »

Arbitration 2019

Contributing editors
Gerhard Wegen and Stephan Wilske
Gleiss Lutz

Reproduced with permission from Law Business Research Ltd
This article was first published in February 2019
For further information please contact editorial@gettingthedealthrough.com

Law The information provided in this publication is

general and may not apply in a specific situation.
m Legal advice should always be sought before taking
any legal action based on the information provided.
This information is not intended to create, nor does
Published by receipt of it constitute, a lawyer-client relationship.

Law Business Research Ltd The publishers and authors accept no responsibility

87 Lancaster Road for any acts or omissions contained herein. The

London, W111QQ, UK information provided was verified between October

Tel: +44 20 3780 4147 2018 and January 2019. Be advised that this is a

Fax: +44 20 7229 6910 developing area.

© Law Business Research Ltd 2019

No photocopying without a CLA licence. Printed and distributed by
First published 2006 Encompass Print Solutions

Fourteenth edition Tel: 0844 2480 112

ISBN 978-1-912228-86-7

© Law Business Research 2019



CONTENTS

Introduction 7 Ghana 112
Gerhard Wegen and Stephan Wilske Kimathi Kuenyehia, Augustine Kidisil, Sarpong Odame and
Gleiss Lutz Paa Kwame Larbi Asare
Kimathi & Partners, Corporate Attorneys
CEAC 14
Eckart Brédermann Greece 120
Chinese European Arbitration Centre Antonios D Tsavdaridis
Elke Umbeck Rokas Law Firm
Chinese European Arbitration Association
Hong Kong 129
DIS 18  Simon D Powell
Renate Dendorfer-Ditges Powell Arbitration
DITGES Partnerschaft mbB Charlotte Yeung
Latham & Watkins LLP
ICSID 22
Harold Frey and Hanno Wehland Hungary 139
Lenz & Staehelin Chrysta Ban
Ban S Szabo & Partners
Armenia 25
Ani Varderesyan India 147
Concern-Dialog Law Firm Shreyas Jayasimha, Mysore Prasanna, Madhooja Mulay
and Vishwasai Rajendra
Austria 31 Aarna Law
Klaus Oblin .
OBLIN Attorneys at Law Indonesia 160
Pheo M Hutabarat, Asido M Panjaitan and Yuris Hakim
Brazil 38 Hutabarat Halim & Rekan
Hermes Marcelo Huck, Rogério Carmona Bianco and
Fabio Peixinho Gomes Corréa Japan 169
Huck Otranto Camargo AoiInoue
Anderson Mori & Tomotsune
Chile 46
Francesco Campora and Juan Pablo Letelier Kenya 177
Loy Letelier Campora John Miles and Leah Njoroge-Kibe
JMiles & Co
China 53
Shengchang Wang, Ning Fei and Fang Zhao Korea 184
Hui Zhong Law Firm Byung-Woo Im, Joel Richardson and Bo Ram Hong
Kim & Chang
Dominican Republic 63
Fabiola Medina Garnes Liechtenstein 194
Medina Garrigo Attorneys at Law Thomas Nigg and Eva-Maria Rhomberg
Gasser Partner Attorneys at Law
Egypt 71
Ismail Selim Mexico 201
The Cairo Regional Centre for International Commercial Arbitration Adrian Magallanes Pérez and David Obey Ament Giiémez
Von Wobeser y Sierra SC
England & Wales 78
Adrian Jones, Gordon McAllister, Edward Norman and John Laird ~ Nigeria 209

Crowell & Moring LLP

Finland 91

Antti Jarvinen, Anna-Maria Tamminen, Helen Lehto and
Matti Tyynysniemi
Hannes Snellman Attorneys Ltd

France 98

Babajide O Ogundipe, Lateef O Akangbe and Olajumoke Omotade
Sofunde, Osakwe, Ogundipe & Belgore

Pakistan 217
Mian Sami ud Din and Feisal Hussain Naqvi

HaidermotaBNR & Co

Panama 225

William Kirtley and Zuzana Vysudilova

Ebrahim Asvat and Joaquin De Obarrio

Aceris Law LLC Patton, Moreno & Asvat

Germany 105 Romania 232
Stephan Wilske and Claudia Krapfl Cristiana-Irinel Stoica, Irina-Andreea Micu and Daniel Aragea
Gleiss Lutz STOICA & Asociatii

2 Getting the Deal Through - Arbitration 2019

© Law Business Research 2019



CONTENTS

Singapore 241 Sweden 277
Edmund Jerome Kronenburg and Tan Kok Peng Simon Arvmyren and Christopher Stridh
Braddell Brothers LLP Advokatfirman Delphi
Slovakia 251 Switzerland 285
Roman Prekop, Monika Simorova, Peter Petho and Xavier Favre-Bulle and Harold Frey
Zuzana Kosutova Lenz & Staehelin
Barger Prekop sro

Taiwan 293
South Africa 260  pelena H C Chen
Kirsty Simpson and Megan Rossouw Pinsent Masons LLP
ENSafrica

Turkey 300
Spain 269  Nuray Eksi, Sinem Birsin, Beril Celebi Cem and Nihan Malkoger

Alfredo Guerrero and Fernando Badenes
King & Wood Mallesons

www.gettingthedealthrough.com

Inanici-Tekcan Law Office

United States 307
Matthew E Draper
Draper & Draper LLC

3

© Law Business Research 2019



PREFACE

Preface

Arbitration 2019
Fourteenth edition

Getting the Deal Through is delighted to publish the fourteenth
edition of Arbitration, which is available in print, as an e-book and
online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on Armenia, Chile and Pakistan.

Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editors,
Gerhard Wegen and Stephan Wilske of Gleiss Lutz, for their continued
assistance with this volume.

GETTING THE /§<
DEAL THROUGH 2

London
January 2019

www.gettingthedealthrough.com S
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Turkey

Nuray EKksi, Sinem Birsin, Beril Celebi Cem and Nihan Malkoger

Inanici-Tekcan Law Office

Laws and institutions

1 Multilateral conventions relating to arbitration

Is your jurisdiction a contracting state to the New York
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards? Since when has the Convention been in
force? Were any declarations or notifications made under
articles I, X and XI of the Convention? What other multilateral
conventions relating to international commercial and
investment arbitration is your country a party to?

Yes, Turkey is a contracting state to the New York Convention (the
Convention). It has been in force since 8 May 1991. Turkey has declared
that it will apply the Convention on the basis of reciprocity as per
article L. It further declares that it will apply the Convention only to dis-
putes arising from commercial relationships.

Turkey is also party to the European Convention on International
Commercial Arbitration, as well as the Convention on the Settlement of
Investment Disputes Between States and Nationals of Other States and
the Energy Charter Treaty. Approximately 140 bilateral agreements
signed by Turkey on protection and promotion of investment also con-
tain arbitration clauses.

the main contract or legal relationship provides for the transfer of
capital or goods from one state to another.

4 Domestic arbitration and UNCITRAL

Is your domestic arbitration law based on the UNCITRAL
Model Law? What are the major differences between your
domestic arbitration law and the UNCITRAL Model Law?

The CCP and the IAL were mostly prepared based on the UNCITRAL
Model Law (Model Law). The main differences between the IAL, the
CCP and the Model Law are as follows:
Despite the Model Law only covering commercial arbitration, the
IAL and the CCP do not distinguish based on the commerciality of
the dispute.
Unlike the Model Law, the IAL and the CCP involve provisions con-
cerning the objection mechanism against arbitration agreements.

+  Thereisno time limit for rendering the final award under the Model
Law but both the IAL and the CCP state that unless otherwise
agreed by parties, an award shall be rendered within one year as
explained under question 36.

The Model Law, the IAL and the CCP all regulate the application for
setting aside an arbitral award but they apply different time periods.

2 Bilateral investment treaties

Do bilateral investment treaties exist with other countries?

Turkey has executed 124 bilateral investment treaties and 76 of them
are in force.

3 Domestic arbitration law

What are the primary domestic sources of law relating to
domestic and foreign arbitral proceedings, and recognition
and enforcement of awards?

Legal provisions concerning domestic and foreign arbitral proceed-
ings and enforcement of awards are all set forth under different laws:
domestic arbitration proceedings under the Code of Civil Procedure
(CCP), international arbitration proceedings under the International
Arbitration Law (IAL), and recognition and enforcement-related provi-
sions under the International Private and Procedure Law (IPPL).
Arbitrations seated in Turkey may be governed by the CCPif the dis-
pute does not have a foreign element, or by the IAL if it does. According
to the IAL, a dispute shall be deemed to have a foreign element if:
parties have their domiciles or habitual residences, or business sites
in:
different states;
a state that is different to the place of arbitration or the place
where a substantial part of the obligations arising from the
main contract is performed, or where the dispute is most
closely connected; or
at least one shareholder of the parties to the main contract has
brought foreign capital to Turkey according to foreign investment
incentives;
it is necessary to enter into loan or guarantee agreements, or both,
to provide capital from abroad for the performance of the main con-
tract; or

300

5 Mandatory provisions

What are the mandatory domestic arbitration law provisions
on procedure from which parties may not deviate?

Mandatory provisions are formal requirements for the validity of:
an arbitration agreement;
the arbitrability of disputes;
issues that must be determined by a competent court;
equality of parties; and
parties’ right to submissions and defences.

6 Substantive law

Is there any rule in your domestic arbitration law that provides
the arbitral tribunal with guidance as to which substantive law
to apply to the merits of the dispute?

The IAL regulates that the arbitrator or tribunal shall primarily apply the
rules chosen by parties for the merits of the dispute. If the parties do not
choose such rules, the arbitrator or tribunal shall decide in accordance
with the substantive law of the state to which the dispute has the closest
connection. Unless otherwise indicated, the choice of a particular state
law shall be construed as directly choosing its substantial law, not its
conflict of laws rules or rules of procedure.

The CCP, however, is silent concerning the law applicable to the
merits of a dispute, so arbitrators may apply Turkish substantial law or
a foreign law.

7 Arbitral institutions

What are the most prominent arbitral institutions situated in
your jurisdiction?

The following are the most prominent arbitral institutions:

Getting the Deal Through - Arbitration 2019
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«  the Istanbul Chamber of Commerce (IsCC) Arbitration Centre
(ITOTAM; www.itotam.com);
the Union of Chambers and Commodity Exchanges of Turkey
Arbitration Centre; and
the Istanbul Arbitration Centre (ISTAC; http://istac.org.tr).

The ISTAC Arbitration and Mediation Rules (ISTAC Rules) are particu-
larly similar to the International Chamber of Commerce Arbitration
Rules, and include provisions for the appointment of an emergency
arbitrator and a fast-track arbitration mechanism.

ITOTAM has officiated under IsCC since 1978. ITOTAM Arbitration
Rules (ITOTAM Rules) also include provisions for the appointment of
an emergency arbitrator. ITOTAM Rules may only be applied if at least
one of the parties is a member of the IsCC and it is a commercial dis-
pute. Fees are calculated on the basis of the disputed amount. If the
amount cannot be determined, the council of ITOTAM shall fix the fees.

Arbitration agreement

8 Arbitrability
Are there any types of disputes that are not arbitrable?

Disputes related to real rights over immovable assets in Turkey or issues
that do not depend on the discretion of parties are not arbitrable.

There is no specific provision about arbitrability of competition and
intellectual property law-related matters. The majority of the doctrine
asserts that issues falling under the Competition Authority’s exclusive
scope, and disputes arising from Turkish Trademark and Patent Office
decisions are not arbitrable. However, compensation claims of a civil
nature concerning competition, and disputes concerning the exer-
cise of intellectual property rights or the violation of moral rights, are
arbitrable.

The Supreme Court analyses it from another perspective, and states
that disputes concerning public policy are not arbitrable.

9 Requirements

What formal and other requirements exist for an arbitration
agreement?

Arbitration agreements must be in writing, and they shall be deemed in
writing if they are recorded in a written document signed by both par-
ties, or in a letter, telegram, telex, fax or by other means of communi-
cation or electronic platform, which is exchanged between parties. It is
also sufficient as a written form if the respondent party in its response
petition does not object to the existence of a written arbitration agree-
ment. Arbitration agreements may also be contained in general terms
and conditions, or established by referring to other documents.

10 Enforceability

In what circumstances is an arbitration agreement no longer
enforceable?

An arbitration agreement shall be unenforceable if:
the formal requirements are not met;
the will of the parties is invalid pursuant to the Turkish Code of
Obligations (TCO);
it is not signed by authorised persons, or the signee does not have
legal capacity;
the subject is not arbitrable or lies on mandatory arbitration; or
itis terminated.

11 Third parties - bound by arbitration agreement

In which instances can third parties or non-signatories be
bound by an arbitration agreement?

These are briefly as follows:
According to the doctrine, arbitration agreement is an accessory
right and may be transferred by assignment of claim according to
the TCO.
The Supreme Court held that the arbitration clause in a bill of lad-
ing shall bind the consignee once it obtains the bill of lading with
endorsement.

www.gettingthedealthrough.com

- Pursuant to the Turkish Commercial Code, the insurer shall legally
succeed the insured upon payment of insurance indemnity, so if
there is an arbitration agreement between the insured and the party
liable for loss, the insurer shall subrogate the insured.

12 Third parties - participation
Does your domestic arbitration law make any provisions with
respect to third-party participation in arbitration, such as
joinder or third-party notice?

There are no specific regulations under the CCP or the IAL; therefore,
unless otherwise approved or agreed by parties, a third party cannot
participate in the arbitration.

13 Groups of companies

Do courts and arbitral tribunals in your jurisdiction extend
an arbitration agreement to non-signatory parent or
subsidiary companies of a signatory company, provided that
the non-signatory was somehow involved in the conclusion,
performance or termination of the contract in dispute, under
the ‘group of companies’ doctrine?

Except for mandatory arbitration - regulated in certain codes such as
consumer protection law and football federation law - arbitration is
only possible between parties who concluded an arbitration agreement.
According to the law, each company has a separate legal personality.
Therefore, the vast majority of doctrine defends that the arbitration
agreement signed by a group company shall not bind non-signatory par-
ties based on the principle of proportionality.

14 Multiparty arbitration agreements
What are the requirements for a valid multiparty arbitration
agreement?

There are no provisions allowing or prohibiting parties to execute such
an agreement, so parties may agree upon multiparty arbitration.

Constitution of arbitral tribunal

15 Eligibility of arbitrators

Are there any restrictions as to who may act as an arbitrator?
Would any contractually stipulated requirement for
arbitrators based on nationality, religion or gender be
recognised by the courts in your jurisdiction?

The law only regulates restrictions on the independence and personality
of arbitrators, and parties are free to appoint anyone as an arbitrator, or
determine the requirements of an arbitrator, according to the principle
of party autonomy.

However, active judges and prosecutors cannot act as arbitrators
since they cannot be involved in any moneymaking activity other than
those regulated by law.

16 Background of arbitrators

Who regularly sit as arbitrators in your jurisdiction?

Law academicians and lawyers mostly sit as arbitrators. However, in
some specific cases, such as construction or shipping trade disputes,
parties may assign other experts. There is no tendency to provide for
gender diversity in institutional appointments.

17 Default appointment of arbitrators

Failing prior agreement of the parties, what is the default
mechanism for the appointment of arbitrators?

If there is no provision for the appointment of arbitrators, three arbitra-
tors shall be appointed. Each party shall appoint an arbitrator and these
two arbitrators shall appoint the third. If a party fails to appoint an arbi-
trator, or the party-appointed arbitrators fail to determine the third arbi-
trator in the period specified by law, the appointment shall be made by
the competent court. In respect of the institutions mentioned in ques-
tion 7, the council or board of the relevant institution shall appoint the
arbitrator.
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18 Challenge and replacement of arbitrators

On what grounds and how can an arbitrator be challenged
and replaced? Please discuss in particular the grounds for
challenge and replacement, and the procedure, including
challenge in court. Is there a tendency to apply or seek
guidance from the IBA Guidelines on Conflicts of Interest in
International Arbitration?

Arbitrators may be challenged if they do not possess the required quali-
fications; there is a reason for a challenge under the arbitration proce-
dures determined by the parties; or circumstances and conditions give
rise to justified doubts on the independence of an arbitrator. The parties
are free to determine the procedure for challenging the arbitrators. The
party who desires to challenge shall inform the other party in writing
within 30 days under the IAL (two weeks under the CCP) from the date
of the appointment of the arbitrator or tribunal, or the date when the
relevant party became aware of the reason for the challenge. The chal-
lenging party notifies the tribunal. If the challenge is rejected, the chal-
lenging party may apply to the court. A challenge to a sole arbitrator,
or all members or decision-making majority of a tribunal, shall only be
made to the competent court.

If the assignment of an arbitrator terminates for any reason, he or
she shall be replaced by a successor arbitrator according to applicable
arbitration rules.

There is no general tendency to apply or seek guidance from the
IBA Guidelines on Conflicts of Interest in International Arbitration.
However, as arbitration is confidential, no figure can be provided.

19 Relationship between parties and arbitrators

What is the relationship between parties and arbitrators?
Please elaborate on the contractual relationship between
parties and arbitrators, neutrality of party-appointed
arbitrators, remuneration and expenses of arbitrators.

The Supreme Court held that the relationship between the parties
and arbitrators is a mandate contract. It is mandatory for arbitrators
to be free and independent even if they are appointed by the parties.
Otherwise, it may create a reason to challenge that arbitrator. The par-
ties may determine remuneration of the arbitrators.

20 Immunity of arbitrators from liability

To what extent are arbitrators immune from liability for their
conduct in the course of the arbitration?

The only liability regulated under the law is the failure to fulfil duties.
Unless otherwise agreed by parties, the arbitrator shall be responsible
for indemnifying parties’ damages arising from the arbitrator’s avoid-
ance or non-performance of his or her duty without any justified cause.
It is completely different from, and limited in comparison with, judges’
liability.

Jurisdiction and competence of arbitral tribunal

21 Court proceedings contrary to arbitration agreements

What is the procedure for disputes over jurisdiction if court
proceedings are initiated despite an existing arbitration
agreement, and what time limits exist for jurisdictional
objections?

If an action is brought before the court about a matter that is the subject
of an arbitration agreement, the respondent, in the response petition,
may raise an arbitration objection and dispute the court’s jurisdiction.
Arbitration objection shall be reviewed and solved according to prelimi-
nary objection provisions of the CCP.

22 Jurisdiction of arbitral tribunal
What is the procedure for disputes over jurisdiction of the
arbitral tribunal once arbitral proceedings have been initiated,
and what time limits exist for jurisdictional objections?

The competence-competence principle applies and the tribunal may

rule on its own jurisdiction, including any objections with respect to the
existence or validity of the arbitration agreement. The jurisdictional
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objection should be raised no later than the submission of the defence
statement. In specific cases, the tribunal may admit a later objection if
it considers the delay to be based on justified causes. Jurisdiction objec-
tion shall be reviewed as a preliminary question. Parties cannot apply
to courts to object to a tribunal’s decision on jurisdiction, but they may
allege it as a ground for requesting that the award is set aside.

Arbitral proceedings

23 Place and language of arbitration

Failing prior agreement of the parties, what is the default
mechanism for the place of arbitration and the language of the
arbitral proceedings?

If parties have not agreed on the place of arbitration, it should be deter-
mined by the tribunal according to the circumstances of each case. The
language of arbitral proceedings may be Turkish or the official language
of any other country that is recognised by Turkey. The language of the
arbitration should apply to all written statements, hearings, interim
decisions, awards and other communication of the tribunal.

24 Commencement of arbitration

How are arbitral proceedings initiated?

According to the IAL and the CCP, unless otherwise agreed by parties,
arbitral proceedings shall be deemed initiated (i) on the date when the
request for the appointment of arbitrators is made to a court of first
instance, or to a person or institution that appoints arbitrators, (ii) if both
parties are responsible for the appointment of arbitrators, on the date
the claimant’s notification for appointment of the respondent’s arbitra-
tor is received by the respondent or (iii), if the arbitration agreement
includes the name of the sole arbitrator, or names of the tribunal, on the
date the request for arbitration is received by the respondent.

The claimant’s petition should include:

the parties’ names, titles, addresses and representatives;

the arbitration agreement;

the underlying agreement or legal relation on which the dispute

arose;

matters on which the claim is based;

the subject of the dispute;

the amount of the dispute; and

the claimant’s request.

One copy of all pleadings submitted by any party, as well as documents
annexed thereto, shall be provided to each party, arbitrator and, if any,
the secretariat.

According to ITOTAM Rules, the date on which the request of arbi-
tration and payment of the registration fee have been received by the
secretariat shall be deemed to be the date on which the arbitral proceed-
ings are initiated.

The request shall include:

the name, trade name, address, telephone number, fax and email

address of parties and, if any, their representatives;

a clear description of the nature of the relevant dispute and legal

grounds;

the relief or remedy sought, and amount of claim;

any contract between the parties, especially the arbitration agree-

ment or clause;

the claimant’s proposal as to the number and appointment proce-

dure of arbitrators, or the identity of the arbitrator if applicable;

the proposal of an arbitrator if parties agreed on appointment of a

sole arbitrator; and

comments regarding the place of arbitration, applicable rules of law

and the language of the arbitration.

ISTAC Rules apply the same procedures and rules as ITOTAM for the
commencement of arbitration.

25 Hearing
Is ahearing required and what rules apply?

Neither the IAL and the CCP nor rules of the institutions mentioned in
question 7 require a hearing to be held as a mandatory procedure, but
their rules differ slightly. According to the IAL and the CCP, the tribunal
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shall decide whether a hearing is required unless parties agree that no
hearing shall be held. If one of the parties requests a hearing, the tribu-
nal shall hold it at an appropriate stage of the proceedings.

According to the institutions’ rules, the tribunal may hold a hearing
either upon the request of any party or at its discretion.

26 Evidence

By what rules is the arbitral tribunal bound in establishing
the facts of the case? What types of evidence are admitted and
how is the taking of evidence conducted?

The tribunal decides on the rules that will apply for evidence proce-
dures, and at its own discretion may appoint experts, require parties to
submit information and documents to the expert, and decide discovery
procedures to be carried out. Unless otherwise agreed by parties, the
expert may participate in a hearing upon request of one of the parties or
at the tribunal’s discretion. In this hearing, parties may ask questions to
the expert and request their own party-appointed experts to be heard.

In principle, evidence must be submitted by the party having the
burden of proof, and parties should list and submit all their evidence, or
at least relevant information, within the period determined by the tribu-
nal for the submission of evidence.

The IBA Rules on the Taking of Evidence in International
Arbitration (IBA Rules) are not automatically applicable, and require
the parties’ agreement to be binding for an arbitration proceeding.
However, in practice, parties generally agree on IBA Rules and, if not,
most arbitrators use the IBA for guidance.

27 Courtinvolvement

In what instances can the arbitral tribunal request assistance
from a court, and in what instances may courts intervene?

Under the IAL, the tribunal may request assistance from the competent
court for the collection of evidence, particularly for documents and
information found with official authorities and, in such case, provisions
of the CCP shall apply for these proceedings.

In principle, courts intervene not at their own discretion but upon
the request of parties. If a party does not comply with an interim meas-
ure or attachment adopted by the tribunal, the other party may request
assistance from the competent court to take an interim measure or
interim attachment decision. In the case of failure to appoint arbitra-
tors, either of the parties may request the competent court to make the
appointment. Courts of first instance also act as the decision makers
for the challenging of arbitrators by parties and for appealing arbitral
awards.

28 Confidentiality

Is confidentiality ensured?

There is no express provision for confidentiality under the IAL or the
CCP, so it is discussed and ruled by the parties or tribunal. Proceedings
or decisions of competent courts shall be open to the public in any case.
ISTAC Rules state that unless otherwise agreed by parties, arbitral
proceedings shall be confidential.
ITOTAM Rules also state that all arbitral proceedings, including
hearings and documents provided by parties, shall be kept confidential.

Interim measures and sanctioning powers

29 Interim measures by the courts

What interim measures may be ordered by courts before and
after arbitration proceedings have been initiated?

Before or during arbitral proceedings, parties may request courts to
rule on an interim measure or interim attachment, and this should not
be deemed as contrary to an arbitration agreement. If a party obtains
an interim measure of protection or interim attachment from a court
before the arbitral proceedings, the party should commence the arbi-
tral proceedings within 30 days from the date of such interim decision.
Otherwise, the interim decision shall automatically become void. The
court decision with regard to an interim measure or attachment shall
automatically cease to have an effect when the arbitral award becomes
enforceable or when a tribunal denies the case.

www.gettingthedealthrough.com

30 Interim measures by an emergency arbitrator

Does your domestic arbitration law or do the rules of the
domestic arbitration institutions mentioned above provide
for an emergency arbitrator prior to the constitution of the
arbitral tribunal?

There is no emergency arbitrator concept under the IAL or the CCP, but
ISTAC and ITOTAM Rules allow the party who needs interim legal pro-
tection for the period before a sole arbitrator or tribunal begins its duty
to apply for the appointment of an emergency arbitrator. Under these
Rules, parties may always decide that emergency arbitration provisions
shall not apply.

31 Interim measures by the arbitral tribunal

What interim measures may the arbitral tribunal order after
itis constituted? In which instances can security for costs be
ordered by an arbitral tribunal?

The tribunal may order an interim measure or interim attachment upon
the request of parties, but the tribunal’s interim measures shall not be
binding for third parties or deemed as an exercisable order by execution
offices or official authorities. The tribunal, at its discretion, may require
any party to provide security in connection with an interim measure or
attachment request.

32 Sanctioning powers of the arbitral tribunal

Pursuant to your domestic arbitration law or the rules of the
domestic arbitration institutions mentioned above, is the
arbitral tribunal competent to order sanctions against parties
or their counsel who use ‘guerrilla tactics’ in arbitration? May
counsel be subject to sanctions by the arbitral tribunal or
domestic arbitral institutions?

There are no specific provisions for sanctions against guerrilla tactics
under the law or institutions’ rules. Therefore, general principles of
applicable law should be taken into consideration by the tribunal.

Awards

33 Decisions by the arbitral tribunal

Failing party agreement, is it sufficient if decisions by the
arbitral tribunal are made by a majority of all its members or
is a unanimous vote required? What are the consequences for
the award if an arbitrator dissents?

Unless otherwise agreed by parties, decisions of the tribunal shall be
adopted by the majority of its members. If a member of the tribunal or
parties grant authority, the presiding arbitrator may rule on his or her
own on certain procedural matters.

34 Dissenting opinions
How does your domestic arbitration law deal with dissenting
opinions?

Dissenting opinions do not, on their own, prevent an award being
adopted if affirmative votes of the majority of the tribunal are main-
tained. Comments and objections of the dissenting arbitrator may be
written in the final award. In practice, sometimes dissenting members
abstain from signing the award, but it shall not effect the validity of the
award provided that the award is adopted and signed by the majority of
tribunal members.

35 Form and content requirements

What form and content requirements exist for an award?

It shall include the following:

- the names, surnames, titles and addresses of parties, and their rep-
resentatives and lawyers;
the reasons and legal basis of the award, and monetary amount for
compensation claims;
the place of arbitration and date of award,
the names, surnames, signatures and, if any, dissenting opinions of
tribunal members; and
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- astatement that action for setting aside the arbitral award may be
filed.

Unless agreed otherwise by parties, the tribunal may render partial
awards with regard to the subject of the arbitration.

36 Time limit for award

Does the award have to be rendered within a certain time limit
under your domestic arbitration law or under the rules of the
domestic arbitration institutions mentioned above?

Unless otherwise agreed by parties, an award shall be rendered within
one year from the date the sole arbitrator is appointed or, in case of a
tribunal, from the date the tribunal’s first meeting notes are taken.
This one-year period may be extended upon agreement of parties or
by court. According to ISTAC Rules, the time limit for the award is six
months from the date the signatures on the terms of reference are com-
pleted, and may be extended by the board of arbitration. ITOTAM Rules
set the limit as one year, and refers to its arbitration court for an exten-
sion of this time limit.

37 Date of award

For what time limits is the date of the award decisive and for
what time limits is the date of delivery of the award decisive?

Within 30 days of the award being delivered, either party may request
from the tribunal correction of the award in terms of error of facts relat-
ing to typos, calculation or similar errors; interpretation of the award;
or a supplementary award in relation to matters that were raised during
arbitration but not settled under the award. Any challenges or lawsuits
for setting aside an award shall be filed within 30 days of the date when
the award, correction, interpretation or supplementary award is notified
to the relevant party.

38 Typesofawards

What types of awards are possible and what types of relief may
the arbitral tribunal grant?

The tribunal can grant final awards, and unless otherwise agreed by par-
ties, it can also grant partial awards.

If, during arbitral proceedings, parties agree on a settlement, the tri-
bunal may record the settlement in the form of an arbitral award.

39 Termination of proceedings

By what other means than an award can proceedings be
terminated?

Other than an award, arbitral proceedings are terminated by the realisa-
tion of any of the following:
the claimant withdraws his or her claim, unless the respondent
objects thereto and the tribunal recognises a legitimate interest on
his or her part in obtaining a final settlement of the dispute;
parties agree on termination of the proceedings;
the tribunal finds that continuation of proceedings has for any other
reason become unnecessary or impossible;
a request concerning the extension of the term of arbitration is
denied by the court, and the term of the arbitration expires;
unanimity is not reached in cases where parties agree that the tribu-
nal will render its decision with unanimity;
arbitration proceedings could not be continued owing to a party
losing capacity to be a party, and no notification is made by the tri-
bunal to the relevant parties for continuation of proceedings within
six months or, despite the notification, the notified party does not
announce its intention to continue with the proceedings; or
an advance on costs is not deposited within the relevant period.

40 Costallocation and recovery

How are the costs of the arbitral proceedings allocated in
awards? What costs are recoverable?

Costs of arbitral proceedings shall be borne by the failing party unless
otherwise decided by parties. If both parties’ claims are partially
accepted in the award, the costs shall be allocated among parties in
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proportion to the degree of justification of their claims. Cost allocation
in domestic court proceedings also has similar rules.
The following are recoverable costs of arbitration:
- arbitrators’ fees and travel costs, and other expenses;
fees paid to experts and other persons whose assistance is required
by the tribunal, and costs for on-site inspection;
- witnesses’ travel and other expenses that are approved by the
tribunal;
the successful party’s attorney fees, which are calculated by taking
into account the minimum attorney fee tariff, subject to the tribu-
nal’s discretion;
charges paid for the applications to courts under the IAL or the
CCP; and
notification expenses related to arbitral proceedings.

41 Interest

May interest be awarded for principal claims and for costs, and
at what rate?

There is no provision in the IAL or the CCP restricting the tribunal from
awarding interest. Interest rates shall be determined according to appli-
cable law, and parties may always agree on a certain interest rate on the
condition that it does not contradict with good faith principles and man-
datory provisions of law.

Proceedings subsequent to issuance of award

42 Interpretation and correction of awards

Does the arbitral tribunal have the power to correct or
interpret an award on its own or at the parties’ initiative? What
time limits apply?

Pursuant to the IAL, as discussed under question 37, each party may
request a correction or interpretation of the award, or a complementary
award. After getting the other party’s opinion, if the tribunal recognises
such claim, it shall make the relevant correction or provide the neces-
sary interpretation within 30 days of receiving the request. With regard
to complementary award requests, the award should be issued within
60 days.

The tribunal may also correct the above-mentioned errors on its
own initiative within 30 days of the date of the award.

43 Challenge of awards

How and on what grounds can awards be challenged and set
aside?

An arbitral award may be set aside if the party making the application

proves that:
a party of the arbitration agreement was under some incapacity;
the arbitration agreement is invalid under applicable law or - if
applicable law is not agreed by parties - under Turkish law;
the composition of the tribunal is not in accordance with the proce-
dure that the parties agreed on, or with the IAL;
the award is not rendered within the term of arbitration;
the tribunal unlawfully found itself competent or incompetent;
the award deals with a dispute not contemplated by or not fall-
ing within the terms of the submission for arbitration, or it con-
tains decisions on matters beyond the scope of the submission for
arbitration;
the tribunal has exceeded its competence;
arbitral proceedings are not in compliance with the procedures that
the parties agreed on or - in the absence of such agreement - with
the IAL provided that such non-compliance affected the substance
of the award;
the principle of equality of the parties was not respected; or
the regional court of appeal finds the subject matter of the dispute
incapable of settlement by arbitration under the law, or that the
award is in conflict with public policy.

An action for setting aside an award should be filed before the com-
petent regional court of appeal within 30 days from the delivery of the
award, or within 30 days of the correction, interpretation or comple-
mentary award (one month under the CCP).
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44 Levels of appeal

How many levels of appeal are there? How long does it
generally take until a challenge is decided at each level?
Approximately what costs are incurred at each level? How are
costs apportioned among the parties?

Each party is entitled to apply to the competent regional court of appeal
to have the award set aside under the procedure defined in question 44.
The regional court of appeal’s decision with regard to the action for set-
ting aside the award can be appealed under the CCP. However, legal
grounds of an appeal are limited to the same legal grounds applicable
to the setting aside of an award. An action for setting aside an award
takes approximately one to two years to conclude, and the appeal takes
approximately one to one-and-a-half years. In practice, the applicant
is entitled to pay fixed charges and advance expense fees. The offi-
cial attorney fee to be paid to the successful party’s attorney upon the
finalisation of such an action shall be determined as per the minimum
attorney fee tariff. Such costs and attorney fees shall be borne by the
failing party.

45 Recognition and enforcement

What requirements exist for recognition and enforcement of
domestic and foreign awards, what grounds exist for refusing
recognition and enforcement, and what is the procedure?

The Convention is the primary legal source for the enforcement of
foreign arbitral awards in Turkey. The Convention can be applied in
Turkey for the recognition and enforcement of awards with a commer-
cial nature that are granted in the territory of another contracting state.
Therefore, if the arbitral award in question is obtained in any of the con-
tracting states, and if the award is not deemed a domestic award under
Turkish law, the Convention applies. If these requirements are not ful-
filled, recognition and enforcement of foreign awards will be governed
by the IPPL, whose provisions are mainly parallel to the Convention.

Regarding application for the enforcement of foreign arbitral
awards in Turkey (under the IPPL or the Convention), a petition in
writing must be filed before the relevant competent court together with
an original or certified copy of the arbitration agreement or arbitration
clause, an original or certified copy of the arbitral award, and certified
translations of these documents.

Grounds for refusing recognition and enforcement of foreign arbi-
tral awards are defined under article V of the Convention and article 62
of the IPPL.

There is no requirement for recognition and enforcement of an
arbitral award rendered by an arbitral tribunal seated in Turkey, but a
certificate that approves execution of the domestic arbitral award may
be issued by the competent court.

46 Time limits for enforcement of arbitral awards

Is there a limitation period for the enforcement of arbitral
awards?

There are no specific legal provisions defining a limitation period appli-
cable to filing an action for recognition and enforcement of foreign
awards. However, according to the Law on Execution and Bankruptcy,
the time limit for initiating proceedings for enforcement of judgments
is 10 years. Although the relevant provision does not directly refer to
foreign arbitral awards, it is advised to file actions for enforcement of
foreign arbitral awards within 10 years from the award date.

47 Enforcement of foreign awards

What is the attitude of domestic courts to the enforcement
of foreign awards set aside by the courts at the place of
arbitration?

Under the Convention and the IPPL, an award that has been set aside
by a court located at the place of arbitration may not be enforced in
Turkey.
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Update and trends

The standard contracts annexed to the Implementation
Regulations to the Public Procurement Act were amended by

the Public Procurement Authority, with regulations published in
Official Gazette (OG) No. 30286 dated 30 December 2017. Public
authorities can now refer to ISTAC arbitration for both domestic
and international agreements. Thus, this amendment to the public
procurement regulation shall ensure the resolution of disputes in
amore efficient and cost-effective way compared with local court
proceedings.

A new Communiqué on International Arbitration Fee Tariff was
published in the OG No. 30360 dated 14 March 2018.

The Law on Amendments to the Enforcement and Bankruptcy
Law and Other Laws, published in OG No. 30361 dated 15 March
2018, introduced important amendments to arbitration proceedings.
Pursuant to the latest amendments, the competent court in actions
for setting aside arbitral awards is the regional court of appeal both
under the IAL and the CCP. With regard to other actions related to
arbitral proceedings, a civil or commercial court of first instance
shall be competent depending on the nature of the dispute.

48 Enforcement of orders by emergency arbitrators
Does your domestic arbitration legislation, case law or the
rules of domestic arbitration institutions provide for the
enforcement of orders by emergency arbitrators?

The TAL, the CCP and institutions’ rules contain no provision with
regard to the enforcement of orders by emergency arbitrators.

49 Cost of enforcement

What costs are incurred in enforcing awards?

An application fee of 35.9 Turkish liras (in 2018) must be paid when fil-
ing an action for enforcement of foreign arbitral awards. The Supreme
Court has rulings indicating that enforcement of a foreign arbitral
award is subject to decision announcement fees if the award is related
to the collection of a receivable. However, the Supreme Court’s latest
decisions regarding court fees in the enforcement of arbitral awards
have been inconsistent, and there are conflicting decisions stating
that fees for commencing enforcement actions shall be calculated on
a fixed fee basis.

There is a crucial difference between proportional and fixed deci-
sion announcement fees because a proportional decision announce-
ment fee is calculated as 6.8 per cent of the amount in dispute.
One-quarter of proportional fees must be paid in advance by the appli-
cant; however, they can be recovered from the failing party at the end
of the proceeding. The remaining three-quarters must be paid by the
failing party when the decision is rendered. Fees are updated annually.

Other

50 Judicial system influence

What dominant features of your judicial system might exert
an influence on an arbitrator from your jurisdiction?

Evidence and discovery proceedings are explained under questions 26
and 27. The law does not provide for a discovery or document produc-
tion procedure as exists in the United States.

51 Professional or ethical rules applicable to counsel

Are specific professional or ethical rules applicable to
counsel in international arbitration in your jurisdiction?
Does best practice in your jurisdiction reflect (or contradict)
the IBA Guidelines on Party Representation in International
Arbitration?

There are no specific professional or ethical rules regulating coun-
sel in international arbitration. However, the Attorneyship Law and
Professional Rules (the Professional Rules of UTBA) set by the Union
of Turkish Bar Associations govern the professional and ethical rules to
which attorneys are bound.
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Attorneys are under the obligation to carry out their duties with
care, accuracy, integrity and faithfulness to the trust of the profession,
and comply with the Professional Rules of UTBA. They must avoid any
attitude or behaviour that would damage their reputation; they are also
obliged to pay attention to this in their private life. In a dispute, an attor-
ney who is legal aid to one of the parties has an obligation not to rep-
resent conflicting parties. Attorneys should keep secrets of their client
confidential, and this confidentiality obligation is not limited to a cer-
tain period. Many of these ethical principles are parallel to international
practice.

52 Third-party funding
Is third-party funding of arbitral claims in your jurisdiction
subject to regulatory restrictions?

Third-party funding is neither prohibited nor regulated under the law.
There are no regulations dealing with this issue so there is no obstacle
for parties to get third-party funding from a company abroad. Some
Turkish companies have even searched for this possibility relating
to their arbitration proceedings that would be held in Tajikistan and
Turkmenistan.

53 Regulation of activities

What particularities exist in your jurisdiction that a foreign
practitioner should be aware of ?

Depending on their nationality, foreign practitioners from certain coun-
tries may need a visa. Therefore, before planning their business trip to
Turkey, foreign practitioners should obtain the necessary information
on visa requirements from their consulates or the Ministry of Foreign
Affairs of Turkey. They also should consult their tax advisers in relation
to tax liabilities such as value added tax and withholding, depending on
their nationality and the applicable double tax treaties.
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